Introduction

The call for papers by The MMCCU at Saint Mary’s University included the following questions in the key legislation and public policy issues to be considered by the Symposium:

· Do legislation and public policy foster or hinder co-operatives?

· Do legislation and public policy reflect benefits of co-operatives to society?

· Does/should legislation and public policy for co-operatives differ from legislation and policy related to investor owned business?

This paper focuses on these questions in the context of the evolution of The Co‑operators group of companies in Canada.  Without telling the whole story now and notwithstanding the success of The Co-operators itself, The Co-operators experience suggests that legislation and public policy in Canada has generally hindered the formation of co-operative insurance companies; that legislation and public policy do not generally reflect the benefits of co-operative insurance companies to society; and that in some respects, legislation and public policy for co-operative insurance companies should differ from legislation and public policy for stock companies.  
Constitutional, Legislative and Regulatory Framework

What is commonly known as “The Co‑operators” is actually The Co-operators Group Limited itself, a cooperative (“CGL”) and a group of related stock companies wholly owned, or effectively controlled by CGL.  As will be discussed later on in this paper, CGL is a cooperative originally incorporated under the Canada Cooperative Associations Act
 and continued under the Canada Cooperatives Act.
 

Though CGL owns many companies, the primary subsidiaries discussed in this paper are Co‑operators General Insurance Company (“CGIC”) and Co‑operators Life Insurance Company (“CLIC”).  Between them they represent approximately 80% of the total business of the whole group of companies.
  Both CGIC and CLIC are incorporated under the Insurance Companies Act
 and can trace their history directly to the original predecessor insurance companies to CGL, commonly known as CIAG
 and CIS
.
For ease of reference in this paper, we use “The Co‑operators” to collectively refer to CGL and its subsidiaries, including CGIC and CLIC.

Regulation of the Co-operators

Canada is a federal state with a relatively powerful national government and provincial governments.  The Canadian constitution provides both the national government and provincial governments with different powers and legislative authority, some of which is overlapping.  In the context of The Co-operators this means that the various companies within the group of companies are regulated in different ways and most times by several levels of government. This also means that some types of companies are regulated more heavily than others.  This is particularly true of financial institutions including insurance companies.

One of the great challenges The Co‑operators faces today is the heavy regulatory regime under which CGIC and CLIC and its other insurance subsidiaries operate.  In the beginning, though, the greatest challenge which it faced was the fact that insurance legislation did not allow for the incorporation of co-operative insurance companies.  This is still a challenge today.  Under the Insurance Companies Act,
 and its provincial counterparts,
 a number of corporate structures are permitted, including stock and mutual structures, but not cooperative structures.  One may guess as to why this is so, but we would suggest that it may be because for many legislators the mutual form of organization has been seen as being equivalent to the co-operative form.

Regulation of CGL as a Co-operative
CGL is a cooperative continued under the Canada Cooperatives Act.
  Although it is subject to cooperative regulation, it is not a regulated financial entity.  It also is a holding company and does not do business directly per se with anyone.  Though it is subject to laws of general application, the nature of its business (being a cooperative holding company) means that in general it is not heavily regulated.

Regulation of CGIC and CLIC as insurance companies
CGIC and CLIC are both continued under the Insurance Companies Act.
  This is a piece of national legislation adopted in 1992 to replace the then Canadian and British Insurance Companies Act,
 which provides for the incorporation and regulation of nationally incorporated insurance companies.  Without going into the detail of both pieces of legislation, suffice it to say that under both the former and the current regime CGIC and CLIC would be viewed as being heavily regulated.

Under the constitutional division of powers in Canada, both the national government and the provincial governments have the ability to incorporate insurance companies.
  Having said that, as a result of the same division of powers, the legislative focus of federal and provincial insurance company legislation is actually somewhat different.
  In the case of CGIC and CLIC, the Insurance Companies Act focuses on such things as the incorporation of the insurance companies, their governance, their powers and restrictions thereon, their financial strength and solvency and the protection of their policyholders.
Regulation of Insurance Products 
In Canada, the regulation of insurance products is within the exclusive jurisdiction of the provincial level of government.  
On occasion the distinction between the regulation of insurance companies and the regulation of insurance products can be difficult to see.  In addition, the competing regulatory interests of the national and the provincial governments over insurance companies themselves overlap. This results in situations where federal and provincial objectives are at odds. 
The regulation of insurance products is today by far the most controversial area for the insurance industry.  Topics such as no-fault auto insurance, damages caps, acceptable rating factors receive frequent public attention and vary from province to province.  Certain products are highly regulated, particularly auto insurance where most provincial governments have the power to approve the policy wordings being used and rates being charged.  This high degree of national regulation on the governance and strength side and provincial regulation on the product side requires The Co‑operators to work closely with regulators in Canada and in every province.  
Notwithstanding the need to comply with regulation generally, The Co‑operators, in accordance with its values, has created many insurance products that provide policyholders with a level of service and protection that exceeds what is required by law, and often what other companies are willing to offer.  For example, The Co‑operators has created a dispute resolution method under which policyholders, who are unhappy with a claim, are able to go before the Service Review Panel, a group of volunteer policyholders which determines if The Co‑operators has provided appropriate compensation under the policy.
  If the decision favours the policyholder, The Co‑operators is bound by and will honour that decision, if the decision is in favour of The Co‑operators, then the policyholder is free to continue seeking addition compensation through the courts.   
Securities Regulation 
Notwithstanding the fact that CGL is a cooperative and not a public company per se, The Co-operators is subject in a number of different ways to provincial securities acts as well.

Like any company in Canada, all of the companies within The Co-operators are in some way subject to securities regulation. Public companies are of course subject to greater regulation. In 1997 by virtue of the public issuance of preference shares to raise capital, CGIC became a ‘reporting issuer’ which effectively made it subject under provincial securities legislation to regulation as a public company.

For The Co‑operators, preference shares (as opposed to ‘common shares’) have provided the opportunity to raise the money necessary to support growth, while not diluting the cooperative control of any of our companies.  As noted, issuing securities on the public market caused CGIC to become a public issuer, subjecting it to an assortment of rules under the Securities Act (Ontario),
 which is administered by the Ontario Securities Commission.
  The Securities Act (Ontario) creates a regime designed to protect investors by requiring issuers, like CGIC, to regularly publish its financial results and other material information.
  While a significant undertaking, in the spirit of openness, The Co‑operators has consciously decided, despite not being required to do so, to publicly release CGL’s financial information, on a consolidated basis, as though it were a public company.
  
The Co‑operators Structure - a holistic approach 

The constitutional, legal and regulatory framework in Canada governing insurance companies, which we have just reviewed, has had a significant impact on the approach The Co‑operators has taken to its cooperative identity.  In fact, the holistic approach which The Co‑operators has taken is largely the result of that framework.  By holistic approach, we are referring to the fact that CGL, the entity which is actually incorporated as a cooperative in the group of companies, actually functions and acts from a cooperative perspective as if all of the subsidiaries within The Co‑operators group of companies are parts of that cooperative rather than independent legal entities.
  
That is not to say that for regulatory or other public policy purposes, the other companies within the group of companies do not have to meet the normal requirements imposed upon such companies, including having independent boards of directors, but rather that CGL itself is very much the ‘cooperative directing mind and will’ of those companies
 and more importantly that those companies are subject to the same strategic cooperative orientation as CGL.
  This even extends to the results of all of those companies being considered in compensating members by way of a form of patronage for their involvement as members of CGL itself.

History of the Co‑operators 
Even though neither of the authors was employed by The Co‑operators from the date of the merger (1976) on,
 from our research in the writings about and records and archives of the company we have concluded that it is likely that The Co‑operators has, from its very beginnings, taken a ‘holistic’ approach to its cooperative identity, and if anything, recent changes have merely reinforced that approach and articulated it in a more formal way.  
Andrew Hebb, the first general manager of Co-operators Insurance Association made the following comments on why and how The Co‑operators [in Ontario] was first structured: 

“Broadly speaking, there have been two ways to organize insurance companies.  The first, and most common, was simply an extension of capitalist forms of ownership and control: companies would be owned by families or, more commonly, by share-owners.  Control would be with a few major investors, and profits would be distributed on the basis of investment.  The second method attempted to vest ownership in policy-owners or members; ownership would be widely distributed, control would often be less secure, and profits or surpluses would be distributed on the basis of use.  This latter form, with more “mutuality” than the former, was called “mutual” insurance.  Sometimes efforts have been made to seek out more explicitly co‑operative forms of organization, based on innovative democratic techniques and, most importantly, a close affinity with the established co-operative movement.  In Ontario, Co‑operators’ Fidelity and Guarantee Association (CF & GA) formed in 1946 and transformed to become Co-operators Insurance Association in 1951, was one such attempt”.

Although there are other forms of insurance companies which can be created, to the best of our knowledge no legislation in Canada explicitly permits the incorporation of cooperative insurance companies.  In fact, in few countries and locations in the world is this actually so.  So generally speaking, one cannot have a cooperative insurance company in Canada unless it is created by a special statute of Parliament, a provincial legislature or a territorial government.  Given this, it is clear that Andrew Hebb was not talking about the CIA structure in a purely legal way.  
But that still leaves the question for us of what was a ‘more explicitly cooperative form of organization, based on innovative democratic techniques’ which was used in structuring CIA in Ontario.  The answer we believe is found in the origins of the company in the post-war agricultural movement in Ontario, the rather unique structures it adopted for control, as well as in the actual cooperative spirit and intent of its founders.  The constitutional, legislative and regulatory environment in which the company found itself effectively drove its legal form but the spirit within which it operated and its control structure came from cooperatively minded folk in Ontario.  
The Co‑operators in Ontario and Saskatchewan

A similar story also evolved in the Saskatchewan cooperative insurance group of companies with similar concerns, but with a slightly different approach to the control structure.
  To put it simply, as in Ontario, it was done in a truly cooperative way where legal form was not allowed to destroy the cooperative spirit.  To understand it more fully, it is important to understand the historical antecedents and origins of The Co‑operators group of companies.  
As noted earlier in this paper, the Co-operators as it is known today actually resulted from the coming together of two groups of cooperatively oriented insurance companies; one which was originally formed in Saskatchewan in 1945, which was known as the CIS group of companies and one which was begun in Ontario in 1946, which was known as the CIA group of companies.  These two groups of companies functioned separately and with different members and control structures from their origin until the ‘merger’ of the two groups in 1976-1978.
  The spirit of the companies was clearly based on cooperative principles with a social purpose.  The legal form of necessity was not.  Legal form was necessary, but was not allowed by the founders to destroy the cooperative spirit.  This is also what led to a holistic approach to the company’s structure.  The spirit of founders of the cooperatives insurers of the time is reflected in the writings of an agent of CIS in Saskatchewan in a company publication known as Co-op Life Line: 

“The main topic under discussion was not how to further the remuneration of the salesman, but how to supply a social need in the best and most conscientious manner.  In the association, we have men who are, most of all, concerned with the building of a new order of society, based not on individual remuneration, but for the good of mankind as a whole…the main purpose is to provide the most insurance---to the great number---for the least money, and thereby give us some measure of security in this capitalistic world of insecurity”.

On the legal side of things both the Ontario and the Saskatchewan companies had to deal with the reality that insurance legislation itself did not allow for the incorporation of explicitly cooperative insurance companies.  If one wanted to follow the mutual model, this was permitted and accounted for legislatively, but no such accommodation was made for cooperatives.  This provided a challenge to cooperatively minded people because not all of them were necessarily convinced of the utility of a mutual form in providing cooperative insurance.  The issue was not with respect to the participation of members in the results of the insurance company, or that the company was in fact their own venture, but with respect to control.  
Mutual companies were perceived by many as not being controlled by their members but rather by management,
 all of which was anathema to a movement which prided itself on values such as one member, one vote and the ability of people to control their own destiny.  Ian MacPherson, a well known and respected cooperative thinker and writer in Canada, commented that the founders of the CIA Company struggled with the issue of control in structuring their company.  

“The dilemma of these two alternatives---on the one hand, vesting control in only occasionally interested individuals or a management clique [mutual] or, on the other hand, tying the company to a large co-operative --- came on CF & GA as an early-life crisis, demanding quick decision.”

Even finding a name was a challenge.  In most jurisdictions unless a company is incorporated under cooperative legislation, it is not allowed to use the word cooperative or a derivation thereof in its name.  Given that one could not incorporate an insurance company as a cooperative in Canada, this led to a challenge.
  Rather oddly, notwithstanding the legal prohibition on using the word cooperative unless an organization was organized cooperatively, The Co‑operators was allowed to use the Co-operators name,
 but the issue of structure still remained.  

“They [the founders in Ontario] faced the fact that Ontario legislation made no provision for a truly cooperative insurance company.  A so-called mutual company looked like a cooperative but effective control usually slipped into the hands of management.  A joint stock company lent itself to management control too, unless the owners were democratic organizations rather than individuals”.

This last idea ultimately led to the structure chosen for the Ontario based companies. 
  
The insurance companies would be incorporated as stock companies, but they would be controlled by cooperatively minded ‘sponsors’.  The more explicitly cooperative form of organization’ of which Mr. Hebb spoke was a holistic form, a form where the values and principles on which the companies were based were cooperative but the actual legal form was of a stock company and the “innovative democratic techniques” were the method whereby the sponsors exercised their control.  And the sponsors themselves represented the “close affinity with the established cooperative movement” of which he spoke.  
Development of a Cooperative Structure

With a minor variation, this structure was brought into the union of the two groups of insurance companies in 1976-1978 and is still reflected in the representation of members in the Ontario region of the company even today.  The CIS companies, like the CIA companies, were also concerned with the question of control.
  In their case though they did not explicitly create a control structure focused on cooperative sponsors.  Instead, they continued with the mutual form of governance longer than did the CIA companies, in fact right up until the early 1960s.
  In their case they had tried for many years to persuade the government of Canada to allow for a delegate system of voting within their mutualist policyholder base, to include representation from both cooperatives and individual policyholders, but with no real success.
  Other avenues were also tried,  

“One partial solution to the control question was … the increasing use of advisory committees.  Since the formation of Co-op Life in 1945, the company had used committees of customers and co-operative leaders as sounding boards for new ideas and as a way of channelling complaints to head office.  The Maritimes, Ontario and each of the western provinces had a committee and in the early fifties, these committees started to become very active.”

Remnants of this approach to advisory and customer based committees remain with The Co‑operators today.
  The CIS structure was fundamentally altered in late 1962 when a new structure was adopted.
  This new structure had the insurance companies in the CIS group of companies owned or controlled directly by a holding company.  The holding company itself was a stock company structured in the following manner:  

“The CIS shares were divided into six equal allotments, one for each of the “regions”---Maritimes, Ontario, Manitoba, Saskatchewan, Alberta and British Columbia.  The shareholding organizations—up to a maximum of twelve in each region---nominated two directors to the CIS, Co-op Life and Co-op Fire boards.  Annual meetings of representatives of the shareholders in each region were to be held, and those meetings articulated special regional insurance needs and ensured adequate regional representation at CIS annual meetings.  This rather complex method of shareholding, it was hoped, would maintain widespread interest by co-operators in their insurance programme.  At the same time, and also in an effort to please co-operators CIS adopted in its own structure a patronage dividend system and a limited return on invested capital, both concepts fundamental to the co-operative movement.”
  

This structure is what the CIS group of companies brought to the union of the two groups of companies in 1976-1978.

Impact and Treatment of the Laws of General Application

Like any business organization The Co‑operators is subject to numerous laws of general application.  However, there areas where the impact and treatment of such laws on The Co‑operators, as a cooperative, is somewhat unique compared with other entities.

Directors 
Perhaps the most notable area where The Co‑operators is unique is in the various laws that affect The Co‑operators board and the individual board members.  It is important to note that board members my come from a particular member or be nominated by a particular group of members,
 however, as board members, their duty is to The Co‑operators and not to the organizations from which they come.  

In many traditional public corporations and mutual organizations management controls the board of directors by recommending to the shareholders or policyholders a slate of individuals whom management wants on the board.  As part of this process, the nominees will have an opportunity to evaluate the perspective role and the compensation that they will receive as an incentive to serve.  

The Co‑operators board is elected by the members through a competitive election process and there is no nominating committee from either the board or management.  
While such a complicated corporate structure does create numerous fiduciary duties under different statues and areas of common law, there are significant ways that The Co-operators co-operative orientation has mitigated this fact.  The commitment to cooperative principles have allowed the board pursue a triple bottom line, to lead the organization in a way that supports sustainability, high levels of respect for employees,
 and a greater emphasis on respecting and caring for its policyholders.  

Duty to Shareholders 

Any reasonably sized business organization is required to maintain a certain level of capital to operate.  In a stock corporation, capital is obtained when shareholders contribute money by purchasing shares.  In return, shareholders expect a certain return through capital gains and dividends.
Member shares in cooperatives do not allow members to speculatively exploit the value of the cooperative unless the cooperative is sold or wound up.
  Rather, the value stays in the organization, and is meant to benefit the members into the future.  The restrictions on taking value out of a cooperative help create a long term view as members often do not have as much to gain by cashing out their value as they would over time by continuing as members.

The Co‑operators has an interest in providing value to its members who hold membership shares, however, as a cooperative, members do not have a great interest in capital gains or substantial dividends.  Rather, members are interest in providing a stable sustainable cooperative insurance option that provides profit, but does so in more ways than just declaring and paying dividends.  
The cooperative structure allows The Co‑operators to feel comfortable in taking a conservative long term view on numerous issues.  Most large insurance companies are controlled by holders of publicly traded common shares, which has created a high risk mentality focused on delivering quarter results over sustainable growth and long term value.  Some pundits believe that this sort of thinking is what led many financial institutions into the problems that caused the current financial crisis.  The Co‑operators has taken some losses as a result of the recession caused by the financial crisis, however, its cooperative values have allowed it to steer clear of the major financial challenges now faced by many of its competitors.

The Co‑operators as a Cooperative 

The call for papers by the Master of Management – Cooperatives and Credit Unions at St. Mary’s suggests that ‘legislation and public policy governing and regulating investor-owned business and cooperatives ought to be different’.  It then goes on to suggest what some of those differences might look like.  In particular it suggests that for ‘cooperatives one might expect, as a minimum, an approach which would protect the capital accumulated by generations from appropriation by a few, adherence to the values and principles, protection of member owners from fraud or misdeed and protection of the public wellbeing from the actions of members.’
  For ‘investor-owned’ businesses it suggests that ‘investors and the public need to be closely protected from a business vehicle that has a single bottom line not connected with human or community needs, except by a very imperfect market place, which rarely exists in reality.’
  
For an organization like The Co‑operators, the legal and regulatory issues raised by this symposium are practical issues which we have had to face in the past and which we anticipate having to continue to face into the future---but not necessarily within the paradigm set out above.  Being a large Canadian cooperative insurance company group in a generally non-cooperative world and particularly in a non-cooperative industry, like insurance in Canada, is not simple.  Even more difficult in some ways is not just governmental regulation and oversight, but the criticisms levelled within the cooperative sector at larger cooperatives from time to time of not being cooperative enough.  To put it another way, being a third-tier cooperative in a cooperative world where cooperative character and adherence to cooperative principles is often measured not by what you say and do, but by how closely you adhere to the purist’s vision of a first tier cooperative presents its own challenges.  
Earlier in this paper we described The Co‑operators holistic approach to its cooperative identity.  This is partly driven by legislation and regulation but is also the result of the spirit and cooperative resolve of our founders.  Today The Co‑operators as a cooperative is still driven by what we have to be (from a legal and a regulatory perspective), but also by who and what we want to be.  As a result of these two sometimes competing influences, we continue to have a holistic focus, but it is much more formally acknowledged in our constating documents than in the past.
  
From a legal and regulatory point of view, the stock company subsidiary structure of The Co‑operators is the result of the federal regulation of financial institutions as well as the constitutional framework in Canada which divides responsibility over certain subjects between the Federal government and the Provincial governments. 
  As part of the formalization of our holistic approach to our cooperativeness, we have embraced this structure and it is even acknowledged in the company’s by-laws.  
“Under the historical and current legal framework in Canada, providing a co‑operative insurance alternative requires the business of insurance to be conducted through regulated operating insurance subsidiaries which are not themselves constituted as co-operatives.”
  
To complement the legal and regulatory structure we have added a cooperative purpose, namely: 
“[The] business of The Co‑operators consists in the governance, capitalization and servicing of its operating subsidiaries for its members, the members of its members, and its clients and in providing a co-operative financial services alternative.”
  

The federal regulation of financial institutions was formerly referred to as the ‘four pillars’ approach to regulation where the business of each of the four pillars was regulated separately.
  In addition, if one looked at insurance companies themselves, the former act and regulations passed there under provided that life and property and casualty insurance had to be conducted in separate companies and that certain types of businesses had to be done in ‘ancillary business corporations’.
  Provincial regulation of certain products such as automobile insurance similarly made it impossible to have a single entity which had different rates for similar classes of people.  Although the federal financial services legislation was modernized in 1992 and the approach to supervision of companies changed, for most corporate groups the subsidiary model still persists.  In terms of being a cooperative, CGL, as the cooperative holding company, is not actually a ‘regulated financial entity’.  It is regulated in the sense that it is subject to the provisions of the Canada Cooperatives Act
 and other legislation of general application, but since it actually doesn’t buy or sell anything to anyone---it is not regulated in the same way that a worker, consumer or producers cooperative might be.  Nor is it regulated under the Insurance Companies Act as an insurance company or even as an insurance holding company as defined in that Act.  
Having said that, even though it is not regulated as a financial entity, The Co‑operators needs to act in many respects as if it is.
  In fact, as part of our holistic approach to the group of companies being conducted on a cooperative basis, we tend to accept the most stringent regulatory regime applicable to our insurance companies as the same standard for the non-regulated cooperative entity.  Since most of our competitors are stock companies or in a few cases mutuals, there is not a strong industry lobby to articulate issues which might be of concern to The Co‑operators as a cooperative.  As a result, we have developed our own approach to issues and to our interaction with government and regulators.  We have even championed changes to legislation when the unique structure of The Co‑operators is at stake.
  
The Co‑operators is very much a lone national voice on cooperative issues in insurance in Canada.
  This means that we need to chose our issues carefully and that to be successful in influencing legislation requires a very focussed and patient approach.  In 1990 when the new Canada Cooperatives Act came into force, The Co‑operators had reviewed its structure and needs and decided that changes needed to be made.  In particular, the company realized that to remain relevant it needed to increase its membership to reflect the changing nature of the cooperative landscape in Canada.  A strong and diverse membership was also viewed as a necessity for good governance and for The Co‑operators to continue to maintain a strong cooperative orientation.
  
As noted above, the challenges which The Co‑operators faces as a cooperative come from a lot of places, not just government.  From the governmental side, the unique character of The Co‑operators is often-times not understood.  From many years of lobbying it is clear that many legislators on all sides of the aisle see The Co‑operators just as an insurance company and not as a cooperative.
  The competition between the national and the provincial governments and regulators adds another wrinkle.  Both of these factors, a lack of understanding and legislative territoriality makes it very difficult to achieve legislative change where it is relevant more so to The Co‑operators than to others companies or groups.  
In 1992 when federal financial services legislation in Canada was being modernized, The Co‑operators participated in a task force revising the Insurance Companies Act of Canada.  We offered input to the provisions of the Act dealing with property and casualty insurance.  At the time several issues of concern to us, such as those relating to the historical antipathy of cooperatives to having management on the board of directors and the desire not to be subject to be required at some stage to sell shares into the public marketplace were raised—but with very little effect.  The view of the Department of Finance and the Office of Superintendent of Financial Institutions was that The Co‑operators was the only company raising these issues and they did not want to complicate an already complicated process by dealing with these issues.  
The Co‑operators also faces challenges from the cooperative sector itself.  There are those in the sector who clearly see large third tier cooperatives as not very cooperative.  They are viewed as being remote from their members and as not espousing or promoting cooperative principles.  As a non-partisan organization, The Co‑operators is seen by some as not being solidly footed in the cooperative ‘movement’.  Even the use of the term ‘investor-owned’ referenced in the materials for the symposium makes a distinction between cooperatives and private share capital companies, suggesting that the latter are ‘investor-owned’ entities and the former are not, when in fact we at The Co‑operators would argue that The Co‑operators as a co-operative is itself ‘investor-owned’.  
The difference though is significant in that the investors in our case are from the cooperative community and that their enterprise, The Co‑operators has a cooperatively value based mandate which is not just based on profit for the owners or shareholders.  
When the Canada Cooperatives Act was modernized several sections which were common in corporate statutes governing stock companies crept in.  In particular the sections on oppression and on minority shareholder rights which are very similar to those in the Canada Business Corporations Act are now in the cooperative legislation.
  One wonders if such sections make sense in a cooperative statute.  They exist in stock company statutes in order to protect minority shareholders from the unfair actions of a majority shareholder.  They also exist to protect shareholder investors in public stock markets.  In the case of a cooperative where as a general rule members have a much more direct and influential role on the cooperative than minority shareholders do in a public company, the principle behind the rule seems to be absent.  What makes sense in the case of a large stock corporation where individual shareholders have little ability to influence the corporation they own, do not make sense with respect to cooperatives where ‘voice’ is an essential element of the statement on cooperative identity.  To this point we have not seen these sections used, but at some point they will be.  And the party applying the legislation will not necessarily be a cooperative person or a person familiar with cooperatives, in fact they likely will not be.  In terms of the current approach of The Co‑operators to being a cooperative, by way of summary we would suggest that it is characterized by the following: a strong and diverse membership within the cooperative sector and with like-minded organizations:
· an approach to patronage which rewards business done with the group of companies as well as the contribution of members to governance

· a commitment by the organization to develop cooperative to cooperative relations and business, where the members of our members are viewed as a key client base

· the inclusion of cooperatives as one of the six key strategic focus areas of the company

· articles and by-laws which explicitly set out the cooperative purpose of The Co‑operators as well as the principles on which the company is based

· a senior officer charged with being the key contact and advocate within The Co‑operators for members and other cooperatives from a business perspective

· a democratic structure review process which occurs every ten years

· unique approaches to the business of insurance, including community advisory panels, a client service review panel and the 7 region control structure of the cooperative across Canada

· a member of The Co‑operators Management Team who has specific responsibility and accountability for member and cooperative relations

· an holistic and cross and inter-company approach to The Co‑operators as a cooperative active participation in and support for the cooperative sector in Canada and internationally

Summary and Conclusion 

Legislation in Canada does not permit the incorporation of cooperative insurance companies not is it particularly sympathetic to the co-operative form of enterprise. Notwithstanding this, The Co-operators has survived and thrived as a co-operatively owned and driven group of insurance companies.
This has occurred not so much because of the constitutional and legislative framework but more in spite of it.  The founders of The Co-operators in Saskatchewan and Ontario created structures which incorporated the stock company form of ownership, but used them to promote the co-operative form of enterprise.  Those structures continue to exist today but in many respects have been enhanced.

The enhancements are truly what make The Co-operators an interesting story.  Unlike most co-operatives, The Co-operators is explicitly designed as a holding company structure intended to provide a co-operative alternative for Canadians seeking financial services.  It is holistic in that the organization considers the entire group of companies when making member loyalty payments and when considering its activity and role in the community---especially the co-operative community.  The Co‑operators has also been successful in communicating its unique difference to government.  This extends not only to the issue of being widely held, where it has been given an exemption based on its continued co-operative ownership, but also to the relationship of its members and their members to The Co‑operators operating subsidiaries.  Legislation has been a challenge to The Co-operators, but not an impediment.
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� The Canadian Constitution allows provinces to establish companies for provincial purposes. It also gives provinces jurisdiction generally over property and civil rights in the province.  As a result, provinces are able to provide for incorporation as well as the regulation of products being provided to the public.


� The Co�operators. (2009). Service Review Panel. Retrieved June 15, 2009 from http://www.cooperators.ca/static/pdf/en/sep06srp_brochure.pdf.


� The Co�operators preference shares trade on the TSX under the symbol CCS.PR.C.


� Securities Act, R.S.O. 1990, c. S.5.


� See Part 1 of the Securities Act, R.S.O. 1990, c. S.5.


� Supra note � NOTEREF _Ref232517165 \h ��19� at Part XVIII.


� Supra note � NOTEREF _Ref232819451 \h ��4�.


� By way of example of this, in the provinces of Manitoba and Saskatchewan which have a long history of cooperation, both Co-operators General Insurance Company and Co-operators Life Insurance Company are registered extra provincially in the province under the Cooperative legislation.


� The Board of Directors of The Co�operators is composed of 22 directors from across Canada.  That same group of people also sit concurrently as the Board of Directors of the primary financial services holding company, Co-operators Financial Services Limited and the primary insurance companies, CGIC & CLIC.


� The mission statement of the Group explicitly adopts cooperative principles and one of the six key areas of strategic focus for the business itself is cooperatives.  See � HYPERLINK "http://www.cooperators.ca" ��www.cooperators.ca�, areas of strategic focus.


� The Group’s patronage program for its members is called the Member Loyalty Program.  The Member Loyalty Program considers any direct business that the Member does with The Co�operators broadly speaking and refunds an amount of money, divided proportionally based on business done or on a second basis which includes business done, governance and other support factors to the Group.  The amount provided for distribution though is based on the entire profit of the group of companies, not just the operations of the Group itself.


� Jay Harris joined the company in the summer of 2008 and Frank Lowery in the fall of 1986.


� Hebb, Andrew O, Management by Majority, The early days of cooperative insurance in Ontario, The Co�operators Group Limited, Guelph, Ontario, Canada, 1993, at page I


� The CIS companies did not explicitly adopt a ‘sponsorship’ approach to their organization as was adopted in Ontario.  Rather, they had a series of mutual companies which were ‘held’ underneath a stock holding company which itself was directly owned by the members.  In addition, there was some interest in the CIS companies of the control structure of similarly structured and sponsored mutual insurance companies in the United States.


� Although the word ‘merger’ is often used to describe the coming together of these two groups of companies, the actual process used involved creating a holding company in Ontario to transfer the interests of the then sponsors from the operating companies to that company and a number of other steps before the companies actually came together.  Even after the formation of the Group itself, it was a few years before the various insurance companies within the group of companies merged.


� A. Lindenback, quoted in MacPherson, Ian, The Story of CIS LTD Co-operative Insurance Services, operative Insurance Services Ltd., Moncton, New Brunswick, 1974, at page 9. 


� Supra note � NOTEREF _Ref232824096 \h ��31�at page 25ff.


� Supra note � NOTEREF _Ref232824096 \h � \* MERGEFORMAT �31�, n.1, pg. V.


� Supra note � NOTEREF _Ref232824096 \h � \* MERGEFORMAT �31�, pg. 9 & 10.


� Supra note � NOTEREF _Ref232824096 \h � \* MERGEFORMAT �31�, p. 10


� Supra note � NOTEREF _Ref232824096 \h � \* MERGEFORMAT �31�.


� Supra note � NOTEREF _Ref232824096 \h � \* MERGEFORMAT �31� at pg. 27.  Initially CF & GA was actually incorporated as a mutual company but this only lasted a few years.  In 1950 when the company changed its name to CIA, it also changed its democratic structure.


� Supra note � NOTEREF _Ref232824096 \h � \* MERGEFORMAT �31�, pg. 38ff


� Supra note � NOTEREF _Ref232824096 \h � \* MERGEFORMAT �31�, pg. 65-66


� Supra note � NOTEREF _Ref232824096 \h � \* MERGEFORMAT �31�, pg. 60


� Supra note � NOTEREF _Ref232824096 \h � \* MERGEFORMAT �31�, pg. 40


� See generally note � NOTEREF _Ref232836590 \h ��17�; also note The Co�operators long history of organizing Community Advisory Panels to assist it in providing policyholders high quality products services that meet their insurance needs.  


� Supra note � NOTEREF _Ref232824096 \h � \* MERGEFORMAT �31�


� Supra note � NOTEREF _Ref232824096 \h � \* MERGEFORMAT �31�, pg. 65


� The Co�operators Group Limited, By-Law #1, s. 5.


� See Hewitt and Associates, 50 Best Employers in Canada, printed in the Globe and Mail annually.  The Co�operators is regularly rated as one of the top employers in Canada and has been included on this list for the past 6 years.


� Supra note � NOTEREF _Ref232820317 \h � \* MERGEFORMAT �3�, s.


� Supra note � NOTEREF _Ref232820317 \h ��3�, s. 122.


� Supra note � NOTEREF _Ref232518826 \h ��22�.


� Supra note � NOTEREF _Ref232822494 \h ��1�.


� Supra note � NOTEREF _Ref232822494 \h ��1�.


� Supra note � NOTEREF _Ref232822580 \h ��45� see generally.


� The Government of Canada regulates federally incorporated financial institutions from a structure, solvency and public policy point of view while Provincial Governments generally regulate the products they sell, other than in the case of banks which are exclusively within the federal legislative power. 


� Supra note � NOTEREF _Ref232822580 \h ��45�, s. 2.3


� Supra note � NOTEREF _Ref232822580 \h ��45�, s. 2.4


� The four pillars were Banks, Insurance Companies, Loan and Trust Companies and financial advisors.


� Supra note � NOTEREF _Ref232839686 \h ��14�.


� Supra note � NOTEREF _Ref232820317 \h ��3�.


� When the Canadian and British Insurance Companies Act was in force, many holding companies were required to give undertakings to the Department of Insurance to do certain things with respect to the regulated financial entities which they owned.  This had the effect of extending the provisions of the Act to unregulated financial entities.


� The Co�operators was successful in delaying the proclamation of the new Canada Cooperatives Act for approximately 12 months in 1999, while certain changes were made by our members to our Articles and By-laws as well as having the Insurance Companies Act changed to allow for an exemption to be obtained by The Co�operators to the widely held provisions under that Act.


� Although Desjardins is also in the business of insurance, Desjardins is incorporated provincially in the province of Quebec while The Co-operators is incorporated nationally.  Desjardins is relatively a large player in the province of Quebec while The Co-operators is one of many federally chartered insurance companies.


� The Co�operators’ membership consists of second or third-tier organizations which themselves have broad membership bases.  By 1999 The Co�operators membership had declined to about 26 members from a high level of 37 members.  This was primarily due to business failures, mergers and consolidations and in one or two cases of the termination of an inactive member.  Today The Co�operators’ membership after the initiatives begun in 1999 stands at 46.


� The Ontario Co-operative Association has been lobbying the Ontario government for the last 3 years for the creation of a provincial cooperative secretariat.  This assessment relates to approximately 40 separate meetings held with Members of the Legislative Assembly from all sides of the house as part of that process.


� Supra note � NOTEREF _Ref232820317 \h ��3�, s. 302 & s. 329 (d) 





PAGE  
25

